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in tne Court of Appeals of the District of Columbia. 


No. 2569. 


Martin Roth. Appellant, 
vs. 

The Mercantile Rank of Washington. D. C., 

et al. 


a Corporation, 


a Supreme Court of the District of Columbia. 

At Law. No. 55481. 

Martin Roth, Plaintiff. 

v. 

M. A. Winter, A. E. L. Leckie, S. W. Woodward, E. Southard 
Parker, Charles L. Bowman, The Mercantile Bank of Washing¬ 
ton, D. C., a Corporation, and The Union Savings Bank, a Cor¬ 
poration, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in •the above-entitled cause, to wit: 

Declaration. 

Filed February 7, 1913. 

In the Supreme Court of the District of Columbia. 

t 

At Law. No. 55481. 

Martin Roth, Plaintiff, 
v. 

M. A. Winter, A. E. L. Leckie, S. W. Woodward, E. Southard 
Parker, Charles L. Bowman, The Mercantile Bank of Washing¬ 
ton, D. C., a Corporation, and The Union Savings Bank, a Cor¬ 
poration, Defendants. 

The plaintiff, Martin Roth, sues the defendants, M. A. Winter, 
A. E. L. Leckie, S. W. Woodward. E. Southard Parker, Charles L. 
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Bowman, The Mercantile Bank of Washington, D. C., a corporation 
and The Union Savings Bank, a corporation, for that, heretofore, 
to wit, on the 8th day of Deeeml>er 1911, the plaintiff was a share¬ 
holder of the capital stock of the Provident Savings Bank, a cor¬ 
poration organized under the laws of the Territory of Arizona, and 
having an office and habitat in the District of Columbia, in which 
it transacted its business as a savings bank, which corporation was 
afterwards known as The Mercantile Bank of Washington D. C., 
as hereinafter more fully set forth; that the defendant, M. A. 

%j / 

Winter was then a stockholder and director of said Provident 


2 Savings Bank, and was also the President thereof, and ex 
officio a member of its executive committee; and that said 
M. A. Winter was at the same time, to wit, on the 8th day of Decem¬ 
ber 1911, a stockholder and director of the defendant, The Union 
Savings Bank aforesaid; and was also at the time aforesaid, a mem¬ 


ber and promoter of a certain syndicate, or trust, then known as the 
Provident Bank Syndicate, and afterwards known as the Bank- 
Syndicate. and was the trustee and treasurer of said Syndicate and 
a member of the “Syndicate Committee”; that the defendant, A. E. 
L. Leckie. was then, to wit, on the 8th day of December, 1911, a 
stockholder and director of the said Provident Savings Bank, and 
was the General Counsel thereof, and was at the same time a mem¬ 


ber of the said Provident Bank Syndicate and counsel thereof; and 
also a stockholder and director of the defendant, The Union Savings 
Bank and counsel thereof; that the defendant, S. W. Woodward, 
was on, to wit, the 8th day of December, 1911 a stockholder and 
director of the said Provident Savings Bank, and was first Vice 
President thereof and a member and promoter of the said Provident 
Bank Syndicate, and a member of the “Syndicate Committee” 
thereof, and was also a stockholder and director and first Vice 
President of the defendant, The Union Savings Bank aforesaid; 
that on, to wit, the 8th day of December, 1911, the defendant, E. 
Southard Parker, was a stockholder and director of the said Provi¬ 


dent Savings Bank, and at the same time a member and promoter of 
the said Provident Bank Syndicate, and a member of the “Syndi¬ 
cate Committee” thereof; that the defendant, Charles L. Bowman, 
was on, to wit, the 8th day of December, 1911, the cashier 
8 of the said Provident Savings Bank and an agent of the 
said Provident Bank Syndicate; that the defendant, The 
Union Savings Bank, was. on, to wit, the 8th day of December, 
1911, and still is. a corporation duly organized under the laws of 
the state of West Virginia, having a habitat in the District of 
Columbia, and engaged in the business of a savings bank in said 
District. 


And the plaintiff further alleges that before and on the 8th day 
of December, 1911, the defendants, Winter, Leckie, Woodward, 
Parker and Bowman, who were related to the said Syndicate a* 
aforesaid, contriving and intending to deceive and defraud the 
plaintiff, and to induce him to subscribe to the capital of the said 
Syndicate, falsely and fraudulently represented to the plaintiff that 
the said Syndicate having gained control of the said Provident Sav- 
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ings Bank, on, to wit, the 17th day of November, 1911, it was 
the further purpose of said Syndicate to procure an amendment to 
the charter of said Provident Savings Bank, authorizing it to do 
a general banking business, and to be known as The Mercantile 
Bank of Washington, I). C., and thereupon to induce persons of 
wealth to make large deposits and keep accounts therein, and thus 
to increase the value of the capital stock thereof to the great ad¬ 
vantage of the plaintiff and other stockholders; and also that said 
Syndicate already held options on valuable real estate in the City 
of Washington, District of Columbia, including, among other prop¬ 
erties, the Old Masonic Temple, at the corner of Ninth and F 
streets, northwest, and that said Syndicate also held options 

4 on shares of the capital stock of other banks in the said city 
of Washington, and would buy controlling interests in said 

other banks, and would make them subsidiarv to the Bank afore- 

7 t 

said, whether its name and business were changed as proposed or not, 
and would buy the Old Masonic Temple property aforesaid and 
make it the permanent place of business of the said Provident 
Savings Bank, whether its name was changed or not, and that the 
moneys of said Syndicate would not be used to injure any of the 
subscribers thereof, or for any unlawful purpose. 

And the plaintiff further alleges that by reason of said representa¬ 
tions, so made to the plaintiff hv the defendants last aforesaid for 
the purpose of inducing him to subscribe to the capital of said 
Syndicate, the plaintiff did. in consideration thereof and for the 
purpose therein expressed and for no other purpose, on. to wit. 
December 8, 1911. subscribe the sum of two thousand dollars 
($2000.00) thereto, and did then pay to the defendant, Charles L. 
Bowman, agent for (he said Syndicate, the sum of five hundred 
dollars ($500.00) as a first payment on plaintiff’s said subscription. 
And the plaintiff avers that the said representations were false and 
fraudulent and that the money so paid by him to said Syndicate 
on account thereof, has been used bv the said last named defend¬ 
ants to injure him in his. plaintiff’s rights, and to effect unlawful 
purposes, in this, to wit: that after the name of the said Provident 
Savings Bank had l>een changed pursuant to an amendment of 
its charter, obtained on, to wit, January 81. 1912, to the 

5 Mercantile Bank of Washington, D. C.. the organization re¬ 
maining snhstantiallv the same, the monevs of the said 

Syndicate, including the sum so paid to it by the plaintiff, for the 
purposes aforesaid, were used to buy stock of the defendant. The 
Union Savings Bank, for the purpose of enabling the defendants, 
Winter. Leckie. Woodward. Parker, and Bowman, to gain control 
of the said Union Savings Bank, and to use the power thus by them 
acquired to effect in a manner contrary to law. a merger of the said 
Mercantile Bank, successor of the said Provident Savings Bank, with 
the said Union Savings Bank, without the consent of the plaintiff, 
and against his will, by means of an exchange of the stock of the 
said Mercantile Bank for stock of the said Union Savings Bank, 
contrary to the laws of the Territory of Arizona relating to cor¬ 
porations to wit. section 504 of the Penal Code of said Territory, 
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then in force, and in violation of the rights of the plaintiff as here¬ 
inafter set forth. 

And the plaintiff further alleges that before and on the 17th day 
of May 1912. the defendant, The Mercantile Bank of Washington, 
1). C., was a corporation incorporated and existing under and by vir¬ 
tue of the laws of the Territory of Arizona, and doing business and 
having a habitat in the City of Washington, in the District of Colum¬ 
bia, and that on the day last aforesaid, the defendant, M. A. Winter, 
was President of said Mercantile Bank; that the defendant. Charles 
L. Bowman was cashier thereof; that the defendant. A. E. E. Leckie, 
was General Counsel thereof, and that the defendants, S. W. 
9 Woodward and E. Southard Parker were directors thereof; 

each of the said last named defendants being also at the time 
last aforesaid related to the said Svndicate and to the defendant the 
Union Savings Bank as hereinljefore stated; that before and on the 
said 17th day of Mav 1912, and particularly at a meeting of the 
members of the Syndicate aforesaid, held in the Provident Savings 
Bank Building in the City of Washington. District of Columbia, on 
the 19th day of May 1912, the following projmsition was submitted 
to and was, against the will of the plaintiff, ratified by the said Syndi¬ 
cate. including the defendants last aforesaid, as the basis of a scheme 
for the consolidation of the said Mercantile Bank and the said Union 
Savings Bank, to wit: 

“Capital stock of the Mercantile Bank to be exchanged for stock 
of the Union Savings Bank on the following basis: For one share of 
the Union Savings Bank, 27 shares of the Mercantile Bank, together 


with the dividends payable on the Union Savings Bank stock, July 
1st and October 1st, 1912. are to be given in exchange.’’ 

The plaintiff alleges that all stockholders of the said Mercantile 
Bank were notified that unless they accepted the foregoing proposi¬ 
tion, they would receive only par value for the capital stock held and 
owned by them in the said Mercantile Bank, although said stock was 
then on, to wit. May 19, 1912. actually worth more than the par 
value thereof. 


And the plaintiff further alleges that on the 17th day of May. 
1912, there was a meeting of the stockholders of the said Mercantile 
Bank, in the Provident Savings Bank Building, Ninth and G streets. 
Northwest. District of Columbia, for the purpose of consider- 
7 ing the merger of said corporations, and that at said meeting, 
the defendant, M. A. Winter, as chairman thereof, read a 
letter from the defendant. S. W. Woodward, offering on behalf of 
the defendant, The Union Savings Bank, to purchase the said Mer¬ 
cantile Bank of Washington, District of Columbia, its property, 
assets, business and good will, and assume its liabilities, for the sum 
of one hundred thousand dollars ($100,000.00) in cash, but not 
mentioning the proposition relating to an exchange of stock which 
had been secretly agreed upon by the members of said Syndicate on 
the 19tli day of May 1912 as aforesaid, the said sum of one hundred 
thousand dollars being the par value of ten thousand shares of said 
Mercantile Bank stock, its full amount. 

The plaintiff further alleges that at the said stockholders’ meeting 
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<m May 17, 1912, the defendant, A. E. L. Leckie, General Counsel 
for the said Mercantile Bank, and a member of and counsel for said 
Syndicate, and a director of and counsel for the said Union Savings 
Bank, well knowing the unjust and unlawful compact made, as afore¬ 
said, on the day before, to wit, the 16th day of May 1912, by the 
members of said Syndicate at the Provident Savings Bank Building 
aforesaid, offered a resolution providing for the acceptance of the 
offer contained in the letter aforesaid; and at the same time the said 
Leckie submitted a paper purporting to set forth the terms of agree¬ 
ment between the two corporations in question, but concealing the 
leal terms according to which, by virtue of the secret, unjust, and un¬ 
lawful compact aforesaid, the stockholders of the said Mercan- 
<S tile Bank would be obliged, as a result of the adoption of said 
resolution and agreement, either to exchange their stock in 
said Mercantile Bank at a los< for stock in said Union Savings Bank, 
or to sell their said stock at a loss for cash to said Union Savings 
Bank, or to allow their said stock to become worthless on their 
hands. 


And the plaintiff" avers that he was, at the time of the said stock¬ 
holders' meeting, to wit, on May 17, 1912, the owner of five hun¬ 
dred (500) shares of the capital stock of the said Mercantile Bank, 
of the par value of five thousand dollars ($5,000.00) originally pur¬ 
chased by him as stock of the Provident Savings Bank aforesaid, 
and that he Jiad on deposit in said Mercantile Bank at that time a 
large sum of money, to wit, the sum of five thousand dollars 
( $5,000.00) and also that he was at said time a director of the said 
Mercantile Bank, and was present at the stockholders' meeting afore¬ 
said; and that he then and there protested and voted against the 
adoption of the resolution aforesaid, and of the so-called agreement 
aforesaid on the ground that both of said propositions were so de¬ 
ceitfully framed and worded as to conceal the real purpose thereof, 
and also to conceal the fact that the defendants, Winter, Leckie. 


Woodward. Parker and Bowman were members of the same Svndi- 
cate which had the night before, in secret conclave, determined to 
effect clandestinely, in violation of their fiduciary obligations, and 
of the laws of the Territory of Arizona, an exchange of stock be¬ 
tween the two corporations aforesaid, and at the same time to de¬ 
fraud the plaintiff and other minority stockholders of the 
9 said Mercantile Bank of the difference between the par value 
of their said stock and the true value thereof, and of the dif¬ 


ference between two hundred and forty dollars, the true value of one 
share of the stock of The Union Savings Bank, at that time, and two 
hundred and seventy-five dollars, the fictitious and inflated price at 
which one share of said Union Savings Bank stock was then rated, 
by the defendants last aforesaid, for the purposes of the unlawful 
exchange so contemplated and intended by them, as aforesaid, and 
furthermore; to deprive the plaintiff, against his will, and in viola¬ 
tion of his corporate rights, of his official position as a director of the 
said Mercantile Bank, and of his rights, as a stockholder thereof, to 
participate in the management and profits of the business, and of his 
share in the value of the good will thereof, and to appropriate to the 
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said Union Savings Bank, tlie entire value of the good will of the 
said Mercantile Bank without any consideration whatever in pay¬ 
ment therefor, and by the means aforesaid to render the plaintiff s 
shares of the capital stock of said Mercantile Bank of less value to 
him. 

And the plaintiff further alleges that at the stockholders’ meeting 
aforesaid, he protested and voted against the said resolution and the 
said agreement on the further ground that every director of the 
defendant. The Mercantile Bank of Washington, 1>. C.. who should 
concur in the same intending therein*, directlv or indirectlv. to ac- 
complish the secret and corrupt purpose of effecting an exchange 
of stock between the two corporations aforesaid, in the man- 

10 ner aforesaid, would he guilty of a‘breach of trust in con¬ 
travention of section 504 of the Penal Code of the Territory 

of Arizona, then in force, by which every such transaction was pro¬ 
hibited: and by which it was provided as follows: 

“That every director of any stock coronation who concurs in any 

vote or act of the directors of such corporation or any of them, by 

which it is intended * * * to receive from anv other stock cor- 

«. 

poration. in exchange for the shares, notes, bonds or other evidences 
of debt of their own corporation, shares of the capital stock of such 
other corporation, or notes, bonds, or other evidences of debt issued 
by such other corporation, is guilty of a misdemeanor.” (Arizona 
Revised Statutes, vol. 2, p. 1274). 

And the plaintiff further alleges that he protested*at the stock¬ 
holders' meeting aforesaid, against the said resolution and the said 
so-called agreement, on the ground that, the said Mercantile Bank 
of Washington 1). C.. could not lawfully be dissolved in the manner 
and for the purposes aforesaid; and that the necessary and contem¬ 
plated result of said resolution and so-called agreement, if the same 
were adopted by the said stockholders' meeting, would be to deprive 
the said Mercantile Bank of the means necessary to the performance 
of its corporate functions and duties in relation to the plaintiff, and 
to render it liable in damages to all stockholders and depositors who 
might be injured by such a result. 

And the plaintiff further alleges that at the time of the 

11 stockholders’ meeting aforesaid, to wit, on the 17th day of 
May 1912, the defendants. Winter, Leckie, Woodward, Bow¬ 
man and Parker, voted and caused to be voted a majority of the 
shares of the capital stock of the said Mercantile Bank in favor of 
the adoption of the resolution and so-called agreement aforesaid, 
and that the defendant. Winter, as chairman of said meeting, de¬ 
clared the said resolution and so-called agreement to be adopted. 

And the plaintiff further says that on, to wit, the 18th day of May 
1912, the officers and agents of the defendant. The Union Savings 
Bank, with the assistance and connivance of the defendants. Winter, 
Leckie, Woodward, Parker and Bowman, took possession of all the 
books, papers, property and effects of the defendant, The Mercantile 
Bank of Washington, 1). €., without any lawful authority so to do, 
and against the wishes and protests of the plaintiff, and removed 
the same to another and distant place, to wit, to the place of business 
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of the said Union Savings Bank in Fourteenth street, in said city of 
Washington, and ha> ever since that time remained in possession of 
said books, papers, proj>erty, and effects of the said Mercantile Bank, 
and has treated the same as its own property; and that on, to wit, 
tlie day last aforesaid, the defendant. The Union Savings Bank, with 
the assistance and connivance of the five other defendants last above 
mentioned, closed up the place of business of the defendant, The 
Mercantile Bank aforesaid, against the will of the plaintiff, and pre¬ 
vented the plaintiff and other depositors and stockholder of 
12 said Mercantile Bank from transacting their lawful business 
at said last mentioned place of business, to the great incon¬ 
venience, loss and damage of the plaintiff and other depositors and 
stockhoiders af<>resaid. 

And the plaintiff further alleges that the defendant. The Union 
Savings Bank, at a meeting of its stock holders, held after the happen¬ 
ing of the transactions hereinbefore set forth, ratified and approved 
all of said transactions, and that said last named defendant has issued 
'hares of its own capital stock in exchange for shares of the capital 
stock of the defendant, The Mercantile Bank aforesaid, according to 
the terms agreed upon by the defendants, Winter, Leckie, Woodward. 
Barker, and Bowman, at the meeting of the said Syndicate on the 
Ibth day of Mav 1912; and that said defendant has also bought 
shares of capital stock of the said Mercantile Bank at par from 
holders thereof who refused to exchange the same for stock in said 
Union Savings Bank on the terms prescribed bv said Syndicate a> 
aforesaid. 

And the plaintiff further alleges that soon after the seizure and 
asportation of the goods and chattels of the said Mercantile Bank 
by the officers and agents of the said Union Savings Bank as afore¬ 
said. the defendant, Bowman, became the Cashier of the said Union 
Savings Bank, that the defendant, Barker became the President 
thereof; that the defendant, Leckie, became the legal counsel 
thereof; and that the defendants Winter and Woodward became and 
remained members of the Board of Directors thereof; and that these 
last named defendants have controlled the policy and business of 
the said Union Savings Bank and have carried into effect their 
12, own will in respect to the defendant, The Mercantile Bank 
aforesaid, against the will of the plaintiff. 

And the plaintiff further alleges, that the defendants, Winter. 
Leckie, Woodward, Barker and Bowman have never performed the 
promises made to said plaintiff before and on the 8th day of De¬ 
cember 1911, in consideration of which the plaintiff paid to the 
said Bowman, as agent of the said Syndicate, five hundred dollars 
($500.00), as aforesaid, or any of said promises except that they 
did effect a change in the name of the Provident Savings Bank, as 
aforesaid; that the said Syndicate did not on the day last aforesaid, 
or at any other time have an option on the Old Masonic Temple 
property aforesaid, as iU representatives, the defendants last aforesaid 
fraudulently pretended that it had. 

And the plaintiff avers that all of the proceedings had at said 
stockholders’ meeting held on May 17, 1912, were ultra vires, fraudu- 
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lent, illegal and void; and that the said Mercantile Bank of Wash¬ 
ington, 1). C., of which the plaintiff was, and still is, a stockholder 
and director, and in which he was and is a depositor, has never been 
lawfully dissolv ed, and has been guilty of fraud upon the rights of 
the plaintiff and oilier stockholders and depositors by refusing, 
through the holders of the majority of its stock, to wit, the said 
Winter, Parker, Leckie, Woodward and Bowman, to comply with 
the law and maintain its business and good will for the benefit of its 
stockholders and depositors and that the defendant, Charles L. Bow¬ 
man, is the responsible custodian of its books, papers, prop- 
14 erty and effects. And the plaintiff further avers that the 
defendant, The Union Savings Bank has injured the plaintiff 
by participating in and effectuating the frauds perpetrated by the 
defendant, The Mercantile Bank of Washington, 1). C., as aforesaid, 
in conjunction with the defendants, M. A. Winter, A. E. L. Leckie, 
S. W. Woodward, E. Southard Parker and Charles L. Bowman, ami 
that the several defendants, last above mentioned have injured the 
plaintiff by deceitfully inducing him to part with live hundred 
dollars ($500) of liis money as a subscription to the Syndicate afore¬ 
said in the manner aforesaid, and by contriving and effecting, in 
conjunction with the other aforementioned defendants* fraudulent 
acts, as aforesaid; by reason of which said false and fraudulent rep¬ 
resentations, concealments, deceit, and acts of tlie defendants and 
each of them, so made and done by the defendants to the plaintiff, as 
aforesaid, the plaintiff has suffered great loss and inconvenience, has 
been put to great cost and expense and has been damaged in the 
sum of twenty-five thousand dollars ($25,000.00). 

W herefore the plaintiff claims of and from the defendants, jointly 
and severally, the sum of twenty-live thousand dollars ($25,000.00) 
besides the costs of this action. 

WM. BRADFIELD, 
Attorney for Plaintiff. 


15 Motion for Pill of Particulars. 

Filed March 7, 1913. 

* * * * * * * 

Now come the defendants in the above entitled cause and move 
the Court to require the plaintiff to file herein bill of particulars 
showing: 

A copy of the subscription agreement or the terms of the sub¬ 
scription" under which the plaintiff claims he agreed to pay to the 
Bank Syndicate the sum of $2,000, as set out in his declaration; 

And "also a copy of the notice or the terms of the notice alleged 
in said declaration to have l>een given to all stockholders of the Mer¬ 
cantile Bank relating to the exchange of stock of the Mercantile 
Bank for stock of the Union Savings Bank, as alleged and referred 
to in said declaration. 

JOS. W. COX, 

B. W. PARKER, 

WTLTON J. LAMBERT, 
Attorneys for Defendants. 

B. W. P. 
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Tuesday, March :loth , 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
\Yright, Justice presiding. 

******* 

16 Upon consideration of defendants' motion filed herein for 

a Bill of Particulars, it is ordered that said motion be, and 
the same is hereby overruled. 


Demurrer to Declaration. 

Filed April 14, 1913. 

******* 


The defendants sav that the declaration is had in substance. 


WILTON J. LAMBERT, 

J. W. COX, 

B. W. PARKER, 

Attorneys for Defendants. 


Among the matters of law intended to be argued on the hearing 
of the demurrer are: 

(1) There is a misjoinder of parties defendant. 

(2) There is nothing whatever alleged in said declaration to show 
that the members of the so-called “Syndicate 1 ’—the defendants 
Winter, Woodward, Parker, Leckie, and Bowman—did anything in 
violation of their duties as members thereof. 

(3) The only charge of wrongful conduct against said Winter, 
Parker, Woodward, Leckie, and Bowman, is the making of certain 
alleged fraudulent representations which induced the plaintiff to 
pay in $500.00 and there is no allegation that he did not receive full 
value for his money, or that he sustained the loss of the same or 

any part thereof. 

17 "(4) The declaration shows transactions between the Mer¬ 

cantile Bank and the Union Savings Bank were done with 
the approval of the majority of the stockholders and directors of 
the two institutions, and that the transactions did not consist of 
any exchange of stock between them hut of a sale of the assets of 
one to the other for cash. 

(5) The allegations of said declaration are inconsistent and un¬ 
intelligible. stating no definite or answerable charge against the 
defendants. 


To William Bradfield, Esq., Attorney for Plaintiff: 

Please take notice that the foregoing demurrer will be calendared 
for hearing on the 25th dav of April, 1913. 

WILTON .7. LAMBERT, 

J. W. COX, 

B. W. PARKER, 

Attorneys for Defendants. 
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Supreme Court of the District of Columbia. 

Friday, April 25 th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Tliew 
Wright, Justice presiding. 

******* 

Upon consideration of the joint demurrer of defendants 
13 tiled herein to the declaration, it is ordered that said demurrer 
be, and the same is hereby overruled, with leave to defendants 
to file separate demurrers within five days hereof. 

Demurrer of Union Savings Bank. 

Filed April 29, 1913. 

******* 


The defendant, Union Savings Hank, a corporation, says that the 
declaration in the above entitled cause is bad in substance. 

WILTON J. LAMBERT, 
Attorneys for Defendant Union Savings Bank. 


Note.— Among the matters of law intended to be argued on the 
hearing of the aforegoing demurrer are: 

(1) There is a misjoinder of parties defendant. 

(2) The declaration shows transactions between the Mercantile 
Bank and the Union Savings Bank were done with the approval of 
the majority of the stockholders and directors of the two institutions 
and that the transaction did not consist of an exchange of stock be¬ 
tween them but a sale of tlie asset> of one to tlie other for cash. 

(3) The declaration does not set forth any facts constituting 
or showing any wrongdoing on the part of the Union 

19 Savings Bank, as a result of which the plaintiff would be en¬ 
titled to recover damages. 

(4) The declaration does not set forth any facts whatsoever con¬ 
stituting a cause of action against the defendant, the Union Savings 
Bank. 


(5) The allegations in said declaration are inconsistent and un¬ 
intelligible. stating no definite or answerable charge against the de¬ 
fendant, the Union Savings Bank. 


To William Bradfield, Esq.. Attorney for Plaintiff: 

Please take notice that the aforegoing demurrer will be calendared 
for hearing on the second day of May, 1913. 

WILTON .T. LAMBERT, 
Attorney for Defendant Union Savings Bank. 


Service of a copv of above demurrer acknowledged this 29th day 
of April 1913. 

WM. BRADFIELD, 
Attorney for Plaintiff. 
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20 Demurrer of The Mercantile Bank of Washington, D. C . 

Filed May 2, 1913. 

*/ 7 

* * * * * * * 

The defendant. The Mercantile Bank of Washington, D. C., says 
that the declaration in the above entitled cause is bad in substance. 

W. J. LAMBERT, 

JOS. w. cox. 

Attorneys for Defendant Mercantile 

Bank of Washington, D. C. 


ftofE.—Among the matters of law intended to l>e argued on the 
hearing of the aforegoing demurrer are: 

1. There is a misjoinder of parties defendant. 

2. The declaration shows transactions between the Mercantile 
Bank and the Union Savings Bank were done with the approval of 
the majority of the stockholders and directors of the two institutions, 
and that the transactions did not consist of an exchange of stock 
!>etween them but a sale of the assets of one to the other for cash. 

3. The declaration does not set forth any facts constituting or 
showing any wrongdoing on the part of the Union Savings Bank, as 
a result of which the plaintiff would l>e entitled to recover damages. 

4. The declaration does not set forth anv facts whatsoever consti- 

«/ 

tuting a cause of action against the defendant. The Mercantile Bank 
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of Washington, D. C. 

5. The allegations in 
unintelligible, stating 


said declaration are inconsistent and 
no definite or answerable charge 


against the defendant, the Mercantile Bank of Washington, D. C. 


To William Bradfield. Esq., Attorney for Plaintiff: 

Please take notice that the aforegoing demurrer will be calendared 
for hearing on the ninth dav of May, 1913. 

W. J. LAMBERT. 

JOS. W. COX, 

Attorneys for Defendant Mercantile 

Bank of Washington, D. C. 


Supreme Court of the District of Columbia. 

Friday, May 16th, 1913. 

Session resumed, Hon. Daniel Thew Wright, Justice presiding. 

******* 

Upon consideration of the demurrer of the defendants M. A. 
Winter, A. E. L. Leckie, S. W. Woodward, E. Southard Parker and 
Charles L. Bowman, filed herein jointly on May 2nd, 1913, to the 
declaration, it is ordered that said demurrer be and the same is 
hereby overruled. 


12 


MARTIN ROTH VS. 


22 Further upon consideration of the several demurrers of the 

defendants, The Mercantile Bank of Washington, D. C., and 
the Union Savings Bank, a corporation filed herein, it is ordered that 
said demurrers he and the same are hereby sustained. Whereupon, 
the plaintiff electing to stand upon his declaration, it is considered 
that the plaintiff take nothing by this action as against said defend¬ 
ants The Mercantile Savings Bank of Washington, D. C., and the 
Union Savings Bank, that said defendants go hence without day, he 
for nothing held and recover of the plaintiff their costs of defense to 
he taxed hv the clerk, and have execution thereof. 

From the foregoing judgment, the plaintiff by his attorney of rec¬ 
ord, in open court, notes an appeal to the Court of Appeals; where¬ 
upon, the penalty of a bond for costs is hereby fixed in the sum of 
One Hundred Dollars. 

Memorandum. 

May 21. 1913.—Apj >eal bond approved and filed. 


Assignment- of Error*. 
Filed Mav 23. 1913. 


Now conies the plaintiff, by his attorney, and assigns the follow¬ 
ing errors, and savs that the trial Court erred as follows: 

1. In holding that there was a misjoinder of parties defendant. 

2. In holding that the declaration shows that the transactions be- 
tween the Mercantile Bank and the Union Savings Rank did not 
consist of an exchange of stock between said Banks, and in erro¬ 
neously holding that the facts alleged in plaintiff’s declaration show 
that there was a sale of the assets of the one to the other for cash. 

3. In holding that plaintiff’s declaration does not set forth any 
facts constituting or showing any wrongdoing on the part of the de¬ 
fendant Union Savings Bank, a corporation, as a result of which the 
plaintiff would l>e entitled to recover damages therefor. 

4. In holding that the declaration does not set forth anv facts 
whatsoever constituting a cause of action against the defendant, the 
Union Savings Bank. 

5. Tn holding that the allegations in said declaration are inconsist¬ 
ent and unintelligible, stating no definite or answerable charge 
against the defendant, the Union Savings Bank, a corporation, in 
favor of the plaintiff. 

fi. Tn holding that the declaration does not set forth anv 
24 facts whatsoever constituting a cause of action against the 
defendant, The Mercantile Bank of Washington. D. C.. a 
corporation. 

7. Tn holding that the allegations in said declaration are incon¬ 
sistent and unintellioiblo, stating no definite or answerable charge 
against the defendant. The Mercantile Bank of Washington. D C., a 
corporation. 
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8. In holding that the plaintiff’s declaration does not set forth 
facts showing a cause of action in deceit against defendants, the 
Union Savings Bank, a corporation, and The Mercantile Bank of 
Washington. I). C., a corporation, or either of them. 

9. In holding that the defendants, corporations are not liable in 
an action in deceit, when acts constituting such cause of action are 
committed by the officers, directors, agents and attorneys, or anv of 
them, in the line of the duties of such officers, directors, agents or at¬ 
torneys, or any of them, even though such acts are subsequently 
ratified and approved by such corporations. 

10. In sustaining the demurrers of the defendants, dismissing 
the plaintiff s suit, and rendering judgment in favor of the defend¬ 
ants Union Savings Bank and The Mercantile Bank of Washing¬ 
ton. I). C. and against the plaintiff, with costs. 

WILLIAM BRADFIELD, 

Attorneg for Plaintiff . 


Service of the foregoing assignment of errors by delivery 
25 to us of a carbon copy of the same, acknowledged this 23rd 
dav of Mav. 1913. 

WILTON J. LAMBERT. 
JOSEPH W. COX. 

Attorneys for Defendants The Union Savings Bank 

and The Mercantile Bank of Washington. D. C. 


Order for Transcript on Appeal. 


Filed May 23, 1913. 


sfe * * * =1= * 


The Clerk of said Court will please prepare transcript of record on 
appeal, and include: 

1. Declaration, (Filed February 7, 1913). 

2. Motion for Bill of Particulars. (Filed March 7. 1913). 

3. Order of March 25, 1913, overruling Motion for Bill of Par¬ 
ticulars. 


4. Joint demurrer to declaration, (Filed April 14. 1913). 

5. Order of April 25, 1913. overruling joint demurrer and grant¬ 
ing leave to file separate demurrers. 

6. Separate demurrer of the defendant Union Savings Bank, to 
declaration, (Filed April 29, 1913). 

7. Separate demurrer of defendant The Mercantile Bank of 
Washington, D. C., to declaration, (Filed May 2, 1913). 

8. Order of May 16, 1913, sustaining the separate demurrers of 

the Union Savings Bank and The Mercantile Bank of Wash- 
26 ington, D. C., and dismissing the plaintiff’s action as to said 
defendants. 

9. Judgment. 

10. Memorandum: Appeal to the Court of Appeals noted in open 
Court, and penalty of bond for costs fixed at $100. 
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11. Memorandum: Bond of plaintiff, with surety consented to by 
• counsel for defendants, and approval of same by the Court, and 

filed in this cause. 

12. Assignment of Errors. 

13. This designation. 

WILLIAM BRADFTELD, 

Attorney for Plaintiff. 

Service of the foregoing, with carbon copy thereof, hereby ac¬ 
cepted this 23rd dav of Mav, 1913. 

WILTON J. LAMBERT and 
JOS. W. COX, 

Atfys for Defendants, Vnion Savings Hank and 

Th< Mercantile Hank of Washington, D. C. 


27 Supreme Court of the District of Columbia. 

Exited States of America, 

District of Columbia, ss: 

T. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55481 at Law. wherein Martin 
Roth is Plaintiff and M. A. Winter et als. are Defendants as the 
same remains upon the files and of record in said Court. 

In testimony whereof. T hereunto subscribe mv name and affix 

« 7 t. 

the *eal of said Court, at the City of Washington, in said District, 
this 2nd day of June, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2569. Martin Roth, appellant, vs. The Mercantile Bank of Wash¬ 
ington. D. C.. a corporation, et al. Court of Appeals, District of 
Columbia. Filed .Tun- 3, 1913. Henry W. Hodges, clerk. 






